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within 60 days after the date of the no-
tice we will send telling of the need to 
file an application. The notice will say 
that we will make an initial deter-
mination of eligibility for SSI benefits 
if an application form is filed within 60 
days after the date of the notice. (We 
will send the notice to the claimant or, 
where he or she is a minor or incom-
petent, to the person who made the in-
quiry.) 

(e)(1) The claimant is alive when the 
application is filed on a prescribed 
form, or 

(2) If the claimant dies after the oral 
inquiry is made, the deceased claim-
ant’s surviving spouse or parent(s) who 
could be paid the claimant’s benefits 
under § 416.542(b), or someone on behalf 
of the surviving spouse or parent(s) 
files an application form. If we learn 
that the claimant has died before the 
notice is sent or within 60 days after 
the notice but before an application 
form is filed, we will send a notice to 
such a survivor. The notice will say 
that we will make an initial deter-
mination of eligibility for SSI benefits 
only if an application form is filed on 
behalf of the deceased within 60 days 
after the date of the notice to the sur-
vivor. 

[45 FR 48120, July 18, 1980, as amended at 51 
FR 13493, Apr. 21, 1986; 58 FR 52912, Oct. 13, 
1993] 

§ 416.350 Treating a title II application 
as an oral inquiry about SSI bene-
fits. 

(a) When a person applies for benefits 
under title II (retirement, survivors, or 
disability benefits) we will explain the 
requirements for receiving SSI benefits 
and give the person a chance to file an 
application for them if— 

(1) The person is within 2 months of 
age 65 or older or it looks as if the per-
son might qualify as a blind or disabled 
person, and 

(2) It is not clear that the person’s 
title II benefits would prevent him or 
her from receiving SSI or any State 
supplementary benefits handled by the 
Social Security Administration. 

(b) If the person applying for title II 
benefits does not file an application for 
SSI on a prescribed form when SSI is 
explained to him or her, we will treat 
his or her filing of an application for 

title II benefits as an oral inquiry 
about SSI, and the date of the title II 
application form may be used to estab-
lish the SSI application date if the re-
quirements of § 416.345 (d) and (e) are 
met. 

DEEMED FILING DATE BASED ON 
MISINFORMATION 

§ 416.351 Deemed filing date in a case 
of misinformation. 

(a) General. You may have considered 
applying for SSI benefits for yourself 
or for another person, and you may 
have contacted us in writing, by tele-
phone or in person to inquire about fil-
ing an application for these benefits. It 
is possible that in responding to your 
inquiry, we may have given you misin-
formation about your eligibility for 
such benefits, or the eligibility of the 
person on whose behalf you were con-
sidering applying for benefits, which 
caused you not to file an application at 
that time. If this happened, and later 
an application for such benefits is filed 
with us, we may establish an earlier 
filing date under this section. 

Example 1: Ms. Jones calls a Social Secu-
rity office to inquire about filing an applica-
tion for SSI benefits. During her conversa-
tion with an SSA employee, she tells the em-
ployee about her resources. The SSA em-
ployee tells Ms. Jones that because her 
countable resources are above the allowable 
limit, she would be ineligible for SSI bene-
fits. The employee fails to consider certain 
resource exclusions under the SSI program 
which would have reduced Ms. Jones’ count-
able resources below the allowable limit, 
making her eligible for benefits. Because Ms. 
Jones thought that she would be ineligible, 
she decides not to file an application for SSI 
benefits. Ms. Jones later reads about re-
source exclusions under the SSI program. 
She recontacts the Social Security office to 
file an SSI application, and alleges that she 
had been previously misinformed about her 
eligibility for SSI benefits. She files an ap-
plication for SSI benefits, provides the infor-
mation required under paragraph (f) of this 
section to show that an SSA employee pro-
vided misinformation, and requests a deemed 
filing date based upon her receipt of misin-
formation. 

Example 2: Mr. Adams resides in a State 
which provides State supplementary pay-
ments that are administered by SSA under 
the SSI program. He telephones a Social Se-
curity office and tells an SSA employee that 
he does not have enough income to live on 
and wants to file for SSI benefits. Mr. Adams 
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states that his only income is his monthly 
Social Security benefit check. The SSA em-
ployee checks Mr. Adams’ Social Security 
record and advises him that he is ineligible 
for SSI benefits based on the amount of his 
monthly Social Security benefit. The em-
ployee does not consider whether Mr. Adams 
would be eligible for State supplementary 
payments. Because Mr. Adams was told that 
he would not be eligible for benefits under 
the SSI program, he does not file an applica-
tion. The employee does not make a record 
of Mr. Adams’ oral inquiry or take any other 
action. A year later, Mr. Adams speaks to a 
neighbor who receives the same Social Secu-
rity benefit amount that Mr. Adams does, 
but also receives payments under the SSI 
program. Thinking the law may have 
changed, Mr. Adams recontacts a Social Se-
curity office and learns from an SSA em-
ployee that he would be eligible for State 
supplementary payments under the SSI pro-
gram and that he could have received these 
payments earlier had he filed an application. 
Mr. Adams explains that he did not file an 
application earlier because he was told by an 
SSA employee that he was not eligible for 
SSI benefits. Mr. Adams files an application 
for the benefits, provides the information re-
quired under paragraph (f) of this section to 
show that an SSA employee provided misin-
formation, and requests a deemed filing date 
based on the misinformation provided to him 
earlier. 

(b) Deemed filing date of an application 
based on misinformation. Subject to the 
requirements and conditions in para-
graphs (c) through (g) of this section, 
we may establish a deemed filing date 
of an application for SSI benefits under 
the following provisions. 

(1)(i) If we determine that you failed 
to apply for SSI benefits for yourself 
because we gave you misinformation 
about your eligibility for such benefits, 
we will deem an application for such 
benefits to have been filed with us on 
the later of— 

(A) The date on which the misin-
formation was provided to you; or 

(B) The date on which you met all of 
the requirements for eligibility for 
such benefits, other than the require-
ment of filing an application. 

(ii) Before we may establish a deemed 
filing date of an application for bene-
fits for you under paragraph (b)(1)(i) of 
this section, you or a person described 
in § 416.315 must file an application for 
such benefits. If you die before an ap-
plication for the benefits is filed with 
us, we will consider establishing a 
deemed filing date of an application for 

such benefits only if a person who 
would be qualified under § 416.542(b) to 
receive any benefits due you, or some-
one on his or her behalf, files an appli-
cation for the benefits. 

(2)(i) If you had authority under 
§ 416.315 to sign an application for bene-
fits for another person, and we deter-
mine that you failed to apply for SSI 
benefits for that person because we 
gave you misinformation about that 
person’s eligibility for such benefits, 
we will deem an application for such 
benefits to have been filed with us on 
the later of— 

(A) The date on which the misin-
formation was provided to you; or 

(B) The date on which the person met 
all of the requirements for eligibility 
for such benefits, other than the re-
quirement of filing an application. 

(ii) Before we may establish a deemed 
filing date of an application for bene-
fits for the person under paragraph 
(b)(2)(i) of this section, you, such per-
son, or another person described in 
§ 416.315 must file an application for 
such benefits. If the person referred to 
in paragraph (b)(2)(i) of this section 
dies before an application for the bene-
fits is filed with us, we will consider es-
tablishing a deemed filing date of an 
application for such benefits only if a 
person who would be qualified under 
§ 416.542(b) to receive any benefits due 
the deceased person, or someone on his 
behalf, files an application for the ben-
efits. 

(c) Requirements concerning the misin-
formation. We apply the following re-
quirements for purposes of paragraph 
(b) of this section. 

(1) The misinformation must have 
been provided to you by one of our em-
ployees while he or she was acting in 
his or her official capacity as our em-
ployee. For purposes of this section, an 
employee includes an officer of SSA. 

(2) Misinformation is information 
which we consider to be incorrect, mis-
leading, or incomplete in view of the 
facts which you gave to the employee, 
or of which the employee was aware or 
should have been aware, regarding your 
particular circumstances, or the par-
ticular circumstances of the person re-
ferred to in paragraph (b)(2)(i) of this 
section. In addition, for us to find that 
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the information you received was in-
complete, the employee must have 
failed to provide you with the appro-
priate, additional information which he 
or she would be required to provide in 
carrying out his or her official duties. 

(3) The misinformation may have 
been provided to you orally or in writ-
ing. 

(4) The misinformation must have 
been provided to you in response to a 
specific request by you to us for infor-
mation about your eligibility for bene-
fits or the eligibility for benefits of the 
person referred to in paragraph (b)(2)(i) 
of this section for which you were con-
sidering filing an application. 

(d) Evidence that misinformation was 
provided. We will consider the following 
evidence in making a determination 
under paragraph (b) of this section. 

(1) Preferred evidence. Preferred evi-
dence is written evidence which relates 
directly to your inquiry about your eli-
gibility for benefits or the eligibility of 
another person and which shows that 
we gave you misinformation which 
caused you not to file an application. 
Preferred evidence includes, but is not 
limited to, the following— 

(i) A notice, letter, or other docu-
ment which was issued by us and ad-
dressed to you; or 

(ii) Our record of your telephone call, 
letter, or in-person contact. 

(2) Other evidence. In the absence of 
preferred evidence, we will consider 
other evidence, including your state-
ments about the alleged misinforma-
tion, to determine whether we gave 
you misinformation which caused you 
not to file an application. We will not 
find that we gave you misinformation, 
however, based solely on your state-
ments. Other evidence which you pro-
vide or which we obtain must support 
your statements. Evidence which we 
will consider includes, but is not lim-
ited to, the following— 

(i) Your statements about the alleged 
misinformation, including statements 
about— 

(A) The date and time of the alleged 
contact(s); 

(B) How the contact was made, e.g., 
by telephone or in person; 

(C) The reason(s) the contact was 
made; 

(D) Who gave the misinformation; 
and 

(E) The questions you asked and the 
facts you gave us, and the questions we 
asked and the information we gave you 
at the time of the contact; 

(ii) Statements from others who were 
present when you were given the al-
leged misinformation, e.g., a neighbor 
who accompanied you to our office; 

(iii) If you can identify the employee 
or the employee can recall your in-
quiry about benefits— 

(A) Statements from the employee 
concerning the alleged contact, includ-
ing statements about the questions you 
asked, the facts you gave, the ques-
tions the employee asked, and the in-
formation provided to you at the time 
of the alleged contact; and 

(B) Our assessment of the likelihood 
that the employee provided the alleged 
misinformation; 

(iv) An evaluation of the credibility 
and the validity of your allegations in 
conjunction with other relevant infor-
mation; and 

(v) Any other information regarding 
your alleged contact. 

(e) Information which does not con-
stitute satisfactory proof that misinforma-
tion was given. Certain kinds of infor-
mation will not be considered satisfac-
tory proof that we gave you misin-
formation which caused you not to file 
an application. Examples of such infor-
mation include— 

(1) General informational pamphlets 
that we issue to provide basic program 
information; 

(2) The SSI Benefit Estimate Letter 
that is based on an individual’s re-
ported and projected income and is an 
estimate which can be requested at any 
time; 

(3) General information which we re-
view or prepare but which is dissemi-
nated by the media, e.g., radio, tele-
vision, magazines, and newspapers; and 

(4) Information provided by other 
governmental agencies, e.g., the De-
partment of Veterans Affairs, the De-
partment of Defense, State unemploy-
ment agencies, and State and local 
governments. 

(f) Claim for benefits based on misin-
formation. You may make a claim for 
benefits based on misinformation at 
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any time. Your claim must contain in-
formation that will enable us to deter-
mine if we did provide misinformation 
to you about your eligibility for SSI 
benefits, or the eligibility of a person 
on whose behalf you were considering 
applying for benefits, which caused you 
not to file an application for the bene-
fits. Specifically, your claim must be 
in writing and it must explain what in-
formation was provided; how, when, 
and where it was provided and by 
whom; and why the information caused 
you not to file an application. If you 
give us this information, we will make 
a determination on such a claim for 
benefits if all of the following condi-
tions are also met. 

(1) An application for the benefits de-
scribed in paragraph (b)(1)(i) or (b)(2)(i) 
of this section is filed with us by some-
one described in paragraph (b)(1)(ii) or 
(b)(2)(ii) of this section, as appropriate. 
The application must be filed after the 
alleged misinformation was provided. 
This application may be— 

(i) An application on which we have 
made a previous final determination or 
decision awarding the benefits, but 
only if the claimant continues to be el-
igible for benefits (or again could be el-
igible for benefits) based on that appli-
cation; 

(ii) An application on which we have 
made a previous final determination or 
decision denying the benefits, but only 
if such determination or decision is re-
opened under § 416.1488; or 

(iii) A new application on which we 
have not made a final determination or 
decision. 

(2) The establishment of a deemed fil-
ing date of an application for benefits 
based on misinformation could result 
in the claimant becoming eligible for 
benefits or for additional benefits. 

(3) We have not made a previous final 
determination or decision to which you 
were a party on a claim for benefits 
based on alleged misinformation in-
volving the same facts and issues. This 
provision does not apply, however, if 
the final determination or decision 
may be reopened under § 416.1488. 

(g) Effective date. This section applies 
only to misinformation which we pro-
vided on or after December 19, 1989. In 
addition, this section is effective only 

for benefits payable for months after 
December 1989. 

[59 FR 44926, Aug. 31, 1994] 

WITHDRAWAL OF APPLICATION 

§ 416.355 Withdrawal of an application. 
(a) Request for withdrawal filed before 

we make a determination. If you make a 
request to withdraw your application 
before we make a determination on 
your claim, we will approve the request 
if the following requirements are met: 

(1) You or a person who may sign an 
application for you signs a written re-
quest to withdraw the application and 
files it at a place described in § 416.325. 

(2) You are alive when the request is 
filed. 

(b) Request for withdrawal filed after a 
determination is made. If you make a re-
quest to withdraw your application 
after we make a determination on your 
claim, we will approve the request if 
the following requirements are met: 

(1) The conditions in paragraph (a) of 
this section are met. 

(2) Every other person who may lose 
benefits because of the withdrawal con-
sents in writing (anyone who could 
sign an application for that person may 
give the consent). 

(3) All benefits already paid based on 
the application are repaid or we are 
satisfied that they will be repaid. 

(c) Effect of withdrawal. If we approve 
your request to withdraw an applica-
tion, we will treat the application as 
though you never filed it. If we dis-
approve your request for withdrawal, 
we will treat the application as though 
you never requested the withdrawal. 

§ 416.360 Cancellation of a request to 
withdraw. 

You may cancel your request to 
withdraw your application and your 
application will still be good if the fol-
lowing requirements are met: 

(a) You or a person who may sign an 
application for you signs a written re-
quest for cancellation and files it at a 
place described in § 416.325. 

(b) You are alive at the time the re-
quest for cancellation is filed. 

(c) For a cancellation request re-
ceived after we have approved the with-
drawal, the cancellation request is 
filed no later than 60 days after the 
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